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Dear Delegate Black'

J am responding to your reqlJest for an official advisory opinion in accordance with § 2.2-505 of

the Code of Virginia.

Issue Presented

You ask whether the Department of Conservation and Recreation exceeded its authority in issuing
a regulation prohibiting, within state parks, the canying of concealed handguns by holders of valid

penn its.

Response

It is my opinion thal the Department of Conservation and Recreation exceeded its statutory
authority in prohibiting the c3JTYing of concealed handguns by holders ofvaJid permits.

Background

The Department of Conservation and Recreation is established under Article I. Chapter I of Title
10.1, §§ 10.1-100 through 10.1-104.3. Section 1Q.1-104(AX4) authorizes the Department "[tJo prescribe
rules and regu lations necessary or incidental to the performance of duties or execution of powers con-
ferred by law." In accord with this authority) the Department has adoptcd the following firearm

regulation:

No person except employees, police officers, or officers of the department shall carry or
possess firearms of any description, or airguns, within [a state] park. This regulation
shall not apply in area.", designated for hunting by the Department of Conservation and

Rccreation.")

The Oepartment is the statc agency responsible for the management of all state parks! State
parks are open to the gencral public and are located in areas of the Commonwealth suitable to the devel-
opment of outdoor recreational activities, including, but not limited to. camping, boating, hunting, fishing,
horseback riding, and swimming.J

1
4 VAC 5-30-200. (Law. Coop. ] 996).

2VA. COD13ANN. §§ 10.1-200 to 10.1.205 (Michie Repl. Vol, 1998 & l.exi5Nexis Supp. 2002).

3See § 10.1-200 (Michie Repl. Vol. 1998); Dcpartment of Conservation and Recreation Intemet site. at

httD;//www,dcr.state. vt1.usil)ub Jist.hTm,
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Applicable Authorities and Discussion

Section 10.1-1 04(A) cmpowers the Department of Conservation and Recreation to employ per-

sonflel to carry out tl'le duties of the Departmellt:4 ~nter into contracts;5 accept funds and grants and gift.5 of

rcal and personal property;~ and assess civil penalties for state park admittatlce and parking viol<rtions.7 In

addition, the Director of the Department may reque$t the Governor to commission designated conserva-

tion officersG "to uphold and enforce the laws oftl1C Commonwealth."g

Section 10.1.200 sets out the duties of the Department of Conservation and Recreation related to
parks and outdoor recreation and grants the Dcpartment the power to administer funds to accomplish the
purposes of parks and recreation;lo study and develop a comprehensive plan for the Commonwealth's
outdoor recreational needs and programs and establish standards for outdoor recreational facilities;I' apply
for federal aid respecting ollrdoor recreation; 12 act independently or jointly with another department to

cany out the Department's powers and duties:1] and report annually to the Governor and General Assem~
bly 011 tl,c development of a standard by which the public may determine whether park and recreational
needs are being met by tl1e Commonwealth.14 In addition, the Department sha)J engage in state park mas~
ter planning; '5 prescribe and impose pel1alties for littering; 18 prohibit admission to a state park for which a

charge has been assessed 31td regulate vehicle parking in such parks; 17 acquire property by gift, purchase

or eminent domain;'B pay gifts and fultds for state parks to the Conserv3rion Resources Fund~'t establish a
card authorizing persons receiving socia] security djsability payments to enrer state parks free of charge;2~
prorcct and maintain the Appalacl,ian Trail and the statewide system of trails;21 and manage False Cape

k n
State Par .

.VA. CODE ANN. § 10.1.104(A)(t), (5) (LexisNexis Supp. 2002).

5Section JO.t-IO4(A)(2).

sSection 10.1.104(A)(3).
7 Section 10. I. 1 04(A)(6 ); .5ee also § 10.1 ~200.3 (LexisNexi$ Supp. 2002)

8V A. CODF: ANN. § 10.1-115(A) (Micbie Repl. V()I. r998).

'VA.CODEANN.§ 10.1.117(A)(MichjeRepl.Voj. 1998).

tQSection 10.1.200( I).

IISectiQn 10.1-200(2)~(4).

'2S(.'Ction 10.1-200(6).

t~Se<:tjon 10.1-200(7).

14Section 10.1.200(8).

I~Section j 0.1.200. I (Michie Repj. Vol. 1998).

,nSectjon 10.1.200.2 (Le"i5Nexis Supp. 2002).

t'Section 10.1.200,3 (Lcxi5Nexis Supp, 2002).

18Section JO.I.201 (Michie Repl, Vol. 1998).

IgScction 10.1-202 (l~eJ{lsNexi$ Supp, 2002).

2°Section 10.1.202.1 (Mich le Repl. Vol. 1998).

%ISections 10.1.203, 10.1.204(Michi~Repl.Vol.199&).

2%Section 10.1.205 (Michie Repl. Vol. 1998).
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Read as a whole. the duties imposed on the Department may be summarized into four categories:
thc acquisition of propert)'; the development of recreational facilities; the handli"g of funds~ and coopera-
tion with other agencies. Authority to govern the recreational activities of parks is impl icit in these gen-
era! duties, including reg~llations related to safety. Particular authority to proscribe the conduct of indi-
vidual citizens is limited to littcring. parking and the payment of charges. Otherwise, an individual's con-
duct must comport wit!} tl1e general laws of the Commonwealth and is cnforceable by Department officcl'.s
charged with that responsibility.

The construction of statutes by agencies charged with administration of those statutes is entitled
to great weight.n A deci~ion of an agency charged by the General Assembly with statewide administta.
tion, unless it is clearly wrong. carries gre(tt weight and is entitled to deference.~ The grant of regulatory

authority exte~~s only to duties or ~6wers confen'ed by law. As such, "r,ulatiollS, promulgated. ..pur.
suant to detirutlve statutory authonty, have t11e force and effect of law.' Moreover, those regulations
which "clearly and explicitly mirror" statutory authority are likeliest to be sustained.28 Any regulation of
the Department must be reasonably grounded in an identifiable and definitive statutory foundation-

Regulatory authority may also be reasonably implied from statutes. The General Assembly, by
grant of regulatory authority 10 the Department, recognizes that the ]egis]ature cannot effectively or effi-
ciently dictate the minulia of operating parks. Regulations by implication will be upheld, even if they
conflict with other statutes. unless there is "a manifcst intent on the part of the legislature to precmpt the
field."77 There is no basis tor an agency regulation where the legislature has plainly, broadly and compre~

hensively addressed the salne objecL28

Whereas there is 110 specific statutory authority granted to the Department to prohibit the carrying
of concealed handguns in state parks. § 18.2-308(D) specifically establishes the privilege to carry a con-
cealed handgun upon the issuance of a valid pennit.29 An individual may obtain a pem1it to carry a con-
cealed handgun upon application, made under oath, to the ci~ujt court in the locality where t11e applicant
resides.'D Tl1e permit shall be issued upon t11e successful completion of a criminal record check and the

nSee Dept. Taxation v. Prog. Corn. Club, 215 Va- 732, 739, 2)3 S.E.2d 759, 763 (1975); Commonwealth v.
Research Analysis, 214 Va. 161, 198 S.E.2d 622 ( 1973); see also Fom v. Rockingham. 222 Va. 270, 276.

279 S.E.2d 400,403 (1981 ).

24See Virginia Real Estate Board v. Clay, 9 Va. App. !52, 384 S.E.2d 622 ( 1989), cited in Specialty Auto Body v.
Cook, [4 Va. App. 327, 330. ~16 S.E.2d 233, 235 (1992); 1999 Op. Va. Att'y Gen. 159, 163.

2$
Carbaugh v. Solem. 225 Va. 310, 3 t 4, 302 S.E.2d 33, 35 ( 1983).

z~1999 Op. Va. Atl'y Gen.. supra. at 163.
27 City of Va. BC3Ch v. R~staurant Assoc., 231 Va. 130, 133, 34 t S.E.2d 198, 199 ( 1986); see olsQ City of

Norfolk v. Tiny House, 222 Va. 414. 281 S.E.2d 836 (1981); Maritime Union v. City (Jf Norfolk, 202 Va. 672,

119 S.E.2d307(1961).

21Cf 1981-1982 Op. V". Att'), Gen. 112, 113 (concluding that counties have no authority to adopt ordinances
rcgulating sale of handguns except as specificalJy pennined by statute).

29
The legislature's p.ohibition against carrying concealed weapons and the privilege of grantiTlg exceptions to

that prohibition have long be~n re(;ognized. See 1&38 V~. Acts ch. 101, at 76; Withers' Case, 109 Va. 837.65 S.E.

16 (1909).

30V A. CODE ANN. § 18.2-308(D) (LExisNexis Supp. 2002).
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person is not other\vise disq\Jnlified and complies with othcr requirements of the court.3' TIle penT1ittee

must carry the pennir al)d photographic identification in his or her possession at aJl times while carrying a

concealed handgun, and must display thc pemtit and photographic identification to any law-enforcement

officer when requested to do 50.32

1\ person's privilege to carry a concealed handgun is considered universal within the Common-
wealth subject to limited circumstances. The General Assembly has specifically set out those places
where the carrying of a concealed handgun is prohibited: places of worship,J~ collrthouses.~ scnools.~
places liccnsed for on-premises aJcoholic beverage consumpcion,36 and such property as may be prohibited
by the owner.17 Section J 8.2-287.4 pennits the canyil1g of concealed handguns in public places where the

lInconcealed carrying of loaded firearms is othern'ise prohibited. Section 18.2-308 does not identify state
parks as areas of prohibition for the carrying of a concealed handgun. Under accepted rules of statutory
col1~truction, the mention of OJle thil1g in a statute implies the exclusioll of another.38 FurtI1er. the Depart-
ment's cnabling leiislation does not specifically authorize the Department to prohibit the carrying of a
concealed handgun by valid pcrmjt holders.

In light of the General Assembly's explicit statements regarding the limits of carrying concealed
handguns, the Dcpartment Jnay not infer authority from its enabling legislation to change those limits by
prohibiting the carrying of concealed handguns by holders with valid permits within state parks. It is
solely within thc discretion or the General Assembly to add parks to the list of places where the carrying
of concealed handguns is prohibited, or to grant e~plicit statutory authorization to the Department fol' that
purpose. Therefore, the DepC]rtment of Conservation and Recreation is wirllOllt authority to prohibit,
within state parks, the carrying of concealed handguns by holders ofvalid pennits.

Conclusion

Accordingly, it is my opinion that the Department of Conservation and Recreation does not have
tl1e authority to issue regulatiol1s prohibiting, within state parks, the carrying of concealed handguns by

valid permit holders.~

3! Id.

37Section 18.2-30g(H). Properly appointed conscrvation OffiCErs are "Iaw-enforccment officers:' Section

10.1-117(8).

J3VA. CODE ANN. § 18.2-283 (Michie Repl. Vol. 1996).

3.VA. CO{)EANN. § 18.2-283.1 (MichieRepl. Vol. 1996).

35V A. CODE ANN. § 18.2-308. I (Lexi$Nexis Supp. 2002).

JBSection 18.2-308(J3).

37Section 18.2-308(0).

36,'iee Grigg v. Commonwealtl,. 224 Va. 356. 364, 297 S.E.2d 799. 803 ( 1982) ("ExpmssiQ unius est exc[usiQ
allerius."); Op. Va. Att'y CJen.: 1997 at 35.35; ] 994 at 9. II.

~This opinion is distinguished from the opinion issued to you on December 6.2001. See op. no- 01-080, avail-

ahle at htln:llwww.vaag.corn/1nedia%20centeT/ODinions/200I oDnsldec0Indx.btm. The question in the prior opinion
concemed whether a coI!llict exists between a D~partment of Conservation and Recreation regulation and

§ 18.2-308, The analysis of thc prior opinion depended on whether" regu lation may be considered a .'law" for the

purpose of exceptions to ~ 18.2.308. n1e answer to that question is correct: regulations may be considcred (aw$
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With kindest regards. I am

1 :862; S4fO2~074

under § 18,2~308. This opinion. however, questions whether the Department of Con~Ervation and Recreation has the

authority 10 issue the specified regulation. Your question is directly related to authority granted to the Department
by the General Assembly. T11is opinion concllldes that the General Assembly did not grant the Department the

authority to issue a regulation prohibiting the carrying ora concealed weapon by a valid permit holder.
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